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NOTE
PUBLIC POLICY vs. PARENT POLICY:
STATES BATTLE OVER WHETHER PUBLIC SCHOOLS
CAN PROVIDE CONDOMS TO MINORS WITHOUT
PARENTAL CONSENT

Introduction
Parents who do not want their children to obtain condoms at
school and educators who implement programs to make condoms
available usually agree on one thing: abstinence for minors is ideal.'
The controversy erupts when educators take an additional step by
making condoms available in school-in the likely event that stressing
abstinence is ineffective-in an attempt to slow the spread of Acquired
Immune Deficiency Syndrome (AIDS) among teenagers.2 Parents who
oppose condom availability programs think the programs suggest to
students that they are expected to have sex.' Further, they claim that
providing condoms in schools promotes promiscuity, 4 conflicts with
their moral teachings at home,5 violates their Fourteenth Amendment

INightline: A Town Meeting, Teen Sex: What'll We Tell the Kids? (ABC television
broadcast, Feb. 17, 1995) [hereinafter Nightline].

2 Sylvia Moreno, The Education of Their Lives: Schools Look at Condoms as AIDS Forces

the Issue, NEWSDAY (New York), Dec. 2, 1990, at 7.
3 Nightline, supra note 1.
4See Lisa M. Sperry, Commercialism in New York Public Schools Versus Local Control, 5

ALB. L.J. Sci. & TECH. 339, 364 (1996) (stating that condom distribution opponents believe
that such programs are "tantamount to condoning promiscuity and sexual permissiveness.
.encouraging sexual relations [and] weakening moral and religious values").
5 Nightline, supra note 1.
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rights to control the upbringing and education of their children,6 and
violates their right to free exercise of religion. 7 Educators respond that
parents should accept the facts that their children are having sex, and
that condoms are necessary to making sex as safe as possible so that
children do not contract AIDS. 8

Only two courts have expressly addressed the issue of whether
condoms can be made available to minors in public schools without
parental consent. 9 In the absence of a Supreme Court decision on this

issue, ° the two courts have reached conflicting decisions. A New York
Appellate Division court recently held such programs unconstitutional
in In re Alfonso v. Fernandez;" the Massachusetts Supreme Court, in
Curtis v. School Commission of Falmouth, recently held such programs

constitutional. 12

6 See Curtis v. School Comm. of Falmouth, 652 N.E.2d 580 (Mass. 1995), cert. denied, 116
S.Ct. 753 (1996) (rejecting parents' argument that school condom availability program
violates their Fourteenth Amendment right to raise their children as they see fit). See also
Doe v. Irwin, 615 F.2d 1162, 1167 (6th Cir. 1980) (noting that "[the Supreme] Court has
long recognized the right of parents to the care, custody and nurture of their children as a
liberty interest protected by the Fourteenth Amendment.").
'Nightline, supra note 1.
8 See Moreno, supra note 2, at 7.
9 See generally In re Alfonso v. Fernandez, 195 A.D.2d 46 (2d Dept. 1993), appeal
dismissed without opinion, 83 N.Y.2d 906 (N.Y. 1994) (holding condom availability in
public schools without parental consent an unconstitutional infringement upon parents'
rights); Curtis v. School Comm. of Falmouth, 652 N.E.2d 580 (1995), cert. denied, 116 S.
Ct. 753 (1996) (holding condom availability in public schools without parental consent
constitutional).
10 See Alfonso, 195 A.D.2d 46; Curtis, 652 N.E. 2d 580. The New York decision has not
been appealed. See Edward McCabe, Our 'JustSay No' School Board, N.Y. TIMES, May 30,
1994, at 15 (stating that "the school board should have appealed; instead, acting with
uncharacteristic efficiency, it quickly adopted a 'parental opt-out' under which parents could
block their teenagers from receiving condoms in school."). The Massachusetts decision was
appealed to the U.S. Supreme Court; certiorari was denied on January 8, 1996. 116 S.Ct. 753
(1996).
"Alfonso, 195 A.D.2d at61.
12 Curtis, 652 N.E.2d at 588-89.
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This Note focuses on the need for changes in sexual education,
including condom availability in public schools without parental
consent, in light of the steady increase in AIDS cases emerging among
adolescents. 3
Section I discusses the controversy over modern
sexuality education in public schools in light of the AIDS epidemic.
Section II discusses why the number of teenagers contracting AIDS is
increasing and focusses specifically on why adolescents continue to
engage in high risk sexual activity despite their knowledge of AIDS and
the risks of engaging in unprotected sex. Section III analyzes the two
recent conflicting New York and Massachusetts court decisions
concerning the issue of whether public schools may make condoms
available to minors without parental consent. Section III also explores
the ramifications of each decision with regard to public policy and
parental rights. Section IV discusses the potential future U.S. Supreme
Court review of this issue despite the fact that the Court denied certiorari
to the Massachusetts decision. This Note concludes with the assertion
that the Massachusetts Supreme Court, rather than the New York
Appellate Division, properly analyzed this issue in light of momentous
public policy considerations and constitutional requirements.

L Sexual Education in PublicSchools
Many people can remember when sexuality education in public
schools simply consisted of a "short film in hygiene class."' 4 Public

13See Alfonso, 195 A.D.2d at 61-72 (Eiber, J.,
& Miller, J.dissenting) (discussing the

appropriateness of condom availability programs in schools). See also Abigail English, The
HIV-AIDS Epidemic and the Child Welfare System: Protectingthe Rights of Infants, Young
Children,and Adolescents, 77 IOWA L. REV. 1509, 1519 (1992) (stating that the number of
adolescents diagnosed with AIDS and HIV infection has dramatically increased).
14 See Nightline, supra note I.
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schools began implementing sexuality education during the 1970s.15
Today, there is no room for debate over whether sexuality education
should be taught in schools. Rather, with the onslaught of AIDS, the
debate is now over how much should be taught. 6 Teenagers are
undoubtedly having sex. 17 Still, schools are divided over whether
sexuality education should teach abstinence only, or whether it should
teach children to make thoroughly informed, responsible decisions. 8
The two extremes of this debate are represented by advocates for the
sex-education program, the Comprehensive Approach, and the
conservative organization entitled Sex Respect.' 9 Most educators are
"caught in the middle,"2 between an attempt to stress abstinence, while
simultaneously trying to arm adolescents with the knowledge and
resources necessary to make responsible, safe decisions in the likely
event they do not abstain.2
The Comprehensive Approach operates under the belief that
teaching abstinence alone is ineffective.22 This program is currently

15Sexuality education became popular in the 1970s because unintended pregnancy and
sexually transmitted diseases among adolescents became "better measured and publicized."
See School-Based Programs to Reduce Sexual Risk Behaviors: A Review of Effectiveness,
U.S. DEPT. OF 1HEALTH AND HUMAN SERVICES, PUBLIC HEALTH REPORTS, May, 1994, at 340.
16 Robert Suro, A Special Report: Hot Potatoes, N.Y. TIMES, Aug. 5, 1990, at 26.
17 See, e.g., David Nimmons, Joycelyn Elders: Former Surgeon General: Interview,
PLAYBOY, June 1995, at 66 (stating that 75% of teenagers admit they are sexually active).
18 See Suro, supra note 16, at 26 (discussing the division among schools regarding the scope

of sexual education).
19 The Comprehensive Approach stresses complete sexuality education, and includes
condom education and availability in public schools. Id.Sex Respect advocates abstinence
as the only method for avoiding AIDS. Id.
20

id.

21

Id.

22

Id.
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adopted in seventeen states.2 3 The program targets students from
kindergarten through high school and strives to teach them "the biology
of reproduction, the psychology of relationships, the sociology of the
family.., the sexology of masturbation and massage," contraception,
condom use, and self esteem.24 Comprehensive sexuality education
takes a "building blocks approach," beginning with "basic facts" and
concluding with a complete sexuality education, including contraceptive
use.25 By the first grade, children are taught the "proper names for
genitalia."26 By adolescence, they are already familiar with abstinence
and "non-coital sex," including masturbation and massage.2
This approach has met with much opposition from some parents
and "organized ranks of the religious right."2" In addition to believing
that only abstinence should be taught in schools, many critics fault the
Comprehensive Approach for encouraging adolescents to become
sexually active.29 Yet, many parents do recognize the necessity for

23

Barbara Dafoe Whitehead, The Failure of Sex Education, THE ATLANTIC, Oct., 1994, at

55. As of 1994, it was reported that seventeen states had adopted the Comprehensive
Approach.
Id. More recent statistics could not be found. Search of WESTLAW,
ALLNEWS Database (Apr. 26, 1997); LEXIS, News Library, CURNWS File (Apr. 26,
1997).
24 Id.
25 Id. at 60 (citing Susan Wilson, head of the New Jersey program: "[j]ust as it would be

unthinkable to withhold math education until the sixth grade, so too, is it unwise to delay the
introduction of sex education until the eighth grade.").
26 id.
27

Id. at 60-61.

See also Nimmons, supra note 17 (quoting former Surgeon General

Joycelyn Elders' description of the Comprehensive Approach to sexuality education).
28 Whitehead, supra note 23, at 56.
"Comprehensive sex education has provoked
opposition, both at the grass roots [level] and especially in the organized ranks of the
religious right. Its critics argue that when it comes to teaching children about sex, the public
schools should convey one message only: abstinence." Id.
29 One critic, in response to the Comprehensive Approach aspect of teaching non-coital sex
and massage as an alternative to sexual intercourse, states "[i]s it not graven in our memory
that getting to third base vastly increases the chances of scoring a run? In fact, it could be
argued that teaching non-coital sex techniques as a way of reducing the risks of coitus comes
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comprehensive sexuality education. A 1993 survey by the Eagleton
Institute at Rutgers University found that 86 percent of parents favored
comprehensive sexuality education.3 ' The nation's representatives,
however, were not ready for former Surgeon General Joycelyn Elder's
discussion of comprehensive sexuality education.3 1
At the opposite end of the sexuality education spectrum is Sex

Respect, a federally funded organization preaching abstinence as the
only means of preventing AIDS, unwanted pregnancies, and other

sexually transmitted diseases among adolescents.32

Sex Respect

operates under the premise that teenagers are not capable of making
their own decisions regarding their sexuality, and teaches students that

close to educational malpractice." Id. at 55.
30 Peggy O'Crowley, Debate About Sex Education Intensifying, Ideologies Harden Amid
Social Change, THE RECORD (New Jersey), June 4, 1995, at 1.
31 President Clinton discharged Surgeon General Elders in response to demands made by
many Senators and Representatives. See Nightline (ABC television broadcast, Dec. 9, 1994).
Quoting the Nightline question and answer session:
AIDS Conference Panel Member: My question is for Dr. Elders. It
seems to me that the campaign against AIDS has already destroyed
many taboos about discussion of sex in public. It seems to me that there
still remains a taboo against discussion about masturbation, and please
forgive me for trying to do my tiny bit by announcing that I masturbate,
and I do want to ask you, what do you think are the prospects of a more
explicit discussion and promotion of masturbation?
Joycelyn Elders: ...To address your specific question in regard to
masturbation, I think that that is something that is a part of human
sexuality, and it is a part of something that perhaps should be taught.
We've not even taught our children the very basics, and I feel that we
have tried ignorance for a very long time, and it's time we try education.
Id.
Rep. Susan Molinari objected to the Surgeon General's advocacy of a position with which
"most people in America" disagree. Id. Even the President denounced Elders' position on
masturbation. Id.
32 Suro, supra note 16, at 26.
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pre-marital sex is morally wrong.33 This program, which is currently
being taught to middle school students in 1,400 school districts in the
United States, "emphasizes the view that avoiding any sexual contact

beyond a simple kiss is the best way for teenagers to develop into mature
and healthy adults. '3 4 There are obvious problems with Sex Respect.
For example, the parents' guide to the program "suggests that an

education in birth control techniques invites irresponsible behavior.""
Advocates of Sex Respect teach that the only means of avoiding AIDS
is to "make no contact with someone's genitals until after the blood test
and the wedding."36

There are logical problems with both the Comprehensive
Approach and Sex Respect ideologies.37 The aspect of Comprehensive
Approach which teaches non-coital sex and massage as an alternative to
sexual intercourse may give will power undue credit since that

philosophy suggests that adolescents can engage in heavy foreplay yet
forego further sexual activity.3" The fundamental problem with the Sex
Respect program is that it operates under a belief that teaching

33 Kathleen M. Sullivan, Director of Sex-Respect, has attributed the teenage pregnancy

problem to the fact that teenagers are not capable of making their own decisions regarding
their sexuality. Id. Ms. Sullivan states that her program teaches students that it is not in
"their best interest or society's interests for them to be sexually active ... it is wrong...
even against the law in some states." Id.
34 Suro, supra note 16, at 26. As of 1990, it was reported that 1,400 United States school
districts were implementing the Sex Respect Program. Id. More recent statistics could not
be found. Search of WESTLAW, ALLNEWS Database (Apr. 26, 1997); LEXIS, News
Library, Curnws File (Apr. 26, 1997).
35 Suro, supra note 16, at 26. The Sex Respect parents' guide explains the dangers of AIDS
and other sexually transmitted diseases, but it does not advocate alternative contraceptive
techniques. Id.
36 Id. Conversely, a sex education advocate states that "[w]hen we try to teach teenagers that
sex is something bad and to be avoided because it is only associated with disease, death and
unwanted pregnancies, they know we are lying to them." Id.
37 Id.
38 See, e.g., Whitehead, supra note 23 at 68 (stating that several studies show
that
"[o]utercourse is a precursor of intercourse").
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abstinence works, and, therefore, no further AIDS education is
necessary.3 9 Even those who implement the program have "mixed
feelings" about the Sex Respect philosophy.4"
Critics consider
programs which advocate only abstinence dangerous because they
"promote fear and shame as the best motivators for ... children."'" For

example, Phyllis Schafly, a conservative, abstinence-activist stated,
"[i]t's very healthy for a young girl to be deterred from promiscuity by
fear of contracting a painful, incurable disease, cervical cancer, or
sterility, or the likelihood of giving birth to a dead, blind, or braindamaged baby, even ten years later when she may be happily married."42
Many schools attempt to strike a balance between the two extremes by
stressing abstinence, yet also teaching students safe sex and proper
contraceptive use.43 Educators have become "jugglers," balancing
competing interests, while trying to ensure that their students receive
correct and complete information.44 Teachers have responded to the
necessary increase in the content of sexuality education programs with

39 Teaching only abstinence to adolescents does not appear to be effective since teenagers

have sex despite abstinence lectures: "We deny that our children have sex-even though
75% of them tell us that they do." Nimmons, supra note 17, at 66 (quoting former Surgeon
General Joycelyn Elders).
40 For instance, Jim Wright, Assistant Superintendent of the Lufkin, Texas school district,
which implemented Sex Respect, stated: "[s]ometimes we feel like we are sticking our heads
in the sand. There are certainly those who are not abstaining." Suro, supra note 16, at 26.
41Susan Nenney, Abstinence Only Ignores Realities of Teen Sexuality, Hous. CHRON., July
9, 1995, at I.
42 Id.

43 For example, Illinois and Connecticut schools stress abstinence, yet include lessons in

safe sex and proper contraceptive use. Suro, supra note 16, at 26. Massachusetts schools
stress abstinence and also provide condoms to students who ask for them. Curtis v. School
Comm. of Falmouth, 652 N.E.2d 580, 583 (Mass. 1995). New Jersey Governor Christine
Todd Whitman has stated that "students should be taught to refrain from sex, but also should
be taught how to use condoms if they decide to become sexually active." Thomas Zolper,
Condom Access for Students Urged: Whitman's AIDS Advisors Issue Report, THE RECORD,
May 2, 1996, at Al.
44 Suro, supra note 16, at 26.
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a "sense of urgency."45 Where teachers were once concerned about a
student's mental state, "with AIDS ... sex ed is a matter of life and
death."46
Most parents approve of their schools' efforts to provide a
thorough sexual education which includes an emphasis on abstinence.4 7
However, some parents believe that school sexuality education programs
which teach more than abstinence lack a moral basis and promote
promiscuity.
These parents often believe that sexuality education
conflicts with their personal moral teachings.4 9 A Journal of School
Health survey, conducted in 1992, found that the more educated parents
were, "the more they favored maintaining and expanding sexuality
education in schools and approved of the teachings of various topics.""
The survey also found that the more parents attended church, the less

45 Diane Mason, Sex and The Single Teen, ST. PETERSBURG TIMES, Apr. 29, 1990, at I F.

Id. (quoting Debbie Palmer, a sex education teacher at Gaither High School in Tampa,
Florida). The onslaught of AIDS has prompted Palmer to stand before her class and stretch
"a condom over her fist to show how durable it is." Id. "This completely keeps the sperm
out of the vagina," she explains to the class, "but it doesn't work 100% of the time." Id.
47 Kathleen J. Welshimer & Shirley E. Harris, A Survey of Rural Parents'AttitudesToward
Sexuality Education, J.SCH. HEALTH, (Nov. 1994), at 349.
Community parents' attitudes toward sexuality education have changed
over the past decade. They are more supportive of sexuality education
for high school students, and two-thirds approve of expanding it to
include all grade levels. Their approval of such potentially controversial
topics as teen pregnancy, teen parenting, rape, and child sexual abuse
has increased, as well. Their support for education about STDs, a more
complex and crucial issue with the advent of HIV/AIDS, also has
increased significantly. Id.
48 One parent asserts that "[t]he theme of sex education, simply stated, is that there are no
46

morals,
period." Nightline, supra note 1.
49
O'Crowley, supra note 30, at 1.
50 Welshimer & Harris, supra note 47, at 349. "Various topics" included sexually
transmitted diseases, the value of abstinence until marriage, birth control, teen-age
pregnancy, reproduction and birth, premarital sex, family/individual values, morals, beliefs,
teen parenting, alternatives to abortion, rape, sexual abuse, divorce, natural family planning,
nocturnal emissions, masturbation, and prostitution. Id. at 350.
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support they had for sexuality education about various topics.',
Teenagers differ in their views regarding sexuality education.
Some teenagers believe they are not taught enough in sexuality
education classes about the "emotional aspects" of sex. 2 Some
teenagers believe they would have made fewer mistakes had they been
exposed to the Comprehensive Approach. 3 A number of teenagers have
vowed to remain sexually abstinent until marriage. 4 Others state that
they do not want to learn about sex from their parents; they would rather
be taught by a neutral counselor." Teenagers do, however, agree that

many of their peers are sexually active.

6

Teaching
Preaching mere abstinence does not work."
It does not teach
abstinence alone simply teaches morality.
In the
responsibility, nor does it protect teenagers from AIDS.5
"absence of a vaccine, education remains the most hopeful strategy"

Id.at 349.
52 Nightline, supra note I (quoting a teenage audience member: "...most people don't talk
about the emotional aspects. They don't talk about the emotional and spiritual damage that
it can do to the person who is involved.").
53 Id. (quoting Lynette Gaskins, a teenage panelist who stated: "I agree ... with those
people talking about ...comprehensive sexual education, and I think if I knew then what
I know now ...I wouldn't have made some of the mistakes I made in the past.").
54Id. (quoting a teenage audience member who asserted that: "I am sexually abstinent. Last
summer I signed a card that said basically I will not have sex until the evening of my
marriage .... ).
55Id. (quoting a teenage panelist who explained that: "I'd rather learn it from a school or
counselor, someone who really doesn't live with me every day, who doesn't look at me
differently.").
56 See, e.g., id. (reporting that three students from Baltimore's Dunbar Community High
School claim that over 75% of their peers are sexually active). See also Sonya Live (CNN
television broadcast, Jan. 6, 1994) (interviewing teenagers and adults regarding AIDS).
57 See, e.g., Nimmons, supra note 17, at 66 (quoting former Surgeon General Joycelyn
Elders discussing the need for comprehensive sexuality education, because teaching
abstinence alone is ineffective: "We have this society in which you can't talk about sex ..
•we deny that our children have sex, even though 75 percent of them tell us that they do.").
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against AIDS. 9 Studies have concluded that sexuality education does
not decrease sexual activity among teenagers.6" However, sexuality
education does not, contrary to critics' beliefs, increase sexual activity
among teenagers. 6' Rather, sexuality education "can delay the initiation
of intercourse." 62 Advocates of comprehensive sexual education place
"faith in the power of knowledge to change behavior."63
Stressing abstinence as the only means of sexual education is
ineffective and dangerous.64 Although advocates of the Sex Respect
philosophy claim that teaching contraceptive use in addition to stressing
abstinence sends children a mixed message, that appears to be the proper
solution:
Is the best message a mixed one? Perhaps. It says to
teens: [d]on't have intercourse until you are older, but if
you do become sexually active, we expect you to behave
responsibly. 'Abstinence only' sex education sends a
double message, too: [d]on't have sex until marriage,
and if you choose otherwise, your punishment is to

59 Susan R. Levy, et al., Impact of a School-Based AIDS Prevention Program on Risk and
Protective Behavior for Newly Sexually Active Students, J. SCH. HEALTH, Apr. 1995, at 145.
60 Douglas Kirby, a researcher for the Center of Disease Control, has found that "students
who take sex education do know more about such matters as menstruation, intercourse,
contraception, pregnancy, and sexually transmitted diseases than students who do not...
but more accurate knowledge does not have a measurable impact on sexual behavior."
Whitehead, supra note 23, at 68.
61 See, PUBLIC HEALTH REPORTS, supra note 15, at 352 (discussing studies indicating that
sexual education, including discussion of contraceptive measures, does not advance the
"onset of sexual activity").
62 Id.
63 Whitehead, supra note 23, at 68.
64 See generally Nimmons, supra note 17, at 66-67 (reporting Former Surgeon General
Joycelyn Elders discussion about the unrealistic belief that teaching abstinence alone is an
effective deterrent).
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65
suffer the consequences, no matter how disastrous.

II. Adolescents and AIDS

As of December, 1992, 20 percent of all reported AIDS victims
were young adults. 66 Given the average eight- to ten-year incubation

period,67 many of these young people were presumably infected with the
human immunodeficiency virus (HIV), which leads to AIDS, during

adolescence.6" As of February, 1996, statistics indicate that "teen-agers
suffer one in four new HIV infections nationwide. '69 "Sexual

65 Nenney, supra note 41, at 1.
66 Josephine Gittler, J.D. & Merle McPherson, M.D., Symposium: HIV Infection Among
Women of Reproductive Age, Children, and Adolescents, 77 IOWA L. REV. 1283, 1299,
(1992) (defining young adults as those between the ages of thirteen and twenty-four).
67 Jaurlyn L. Gaiter & Scott M. Berman, Risky Sexual Behavior Imperils Teens, BROWN U.
CHILD & ADOLESCENT BEH. LETTER, Oct. 1994, at 1.

68 See Lou Chapman, Local AIDS Project Draws Praisefrom White House Official, FORT
Feb. 21, 1996, at 22, available in WESTLAW, ALLNEWS
Database, File No. 1996 WL 552403 (quoting Patricia Fleming, the White House AIDS
policy director, discussing recent AIDS statistics among adolescents). See also Susan Brink,
Beating the Odds, U.S. NEWS & WORLD REPORT, Feb. 12, 1996, at 63-64 (discussing the
difference between HIV and AIDS in reference to a person's CD4-type white blood cell
receptors: "[t]hese are the cells that the AIDS virus seeks out and kills, and in someone with
a CD4 count that has dipped to 100, a headache could signal toxoplasmosis, a potentially
deadly parasitic infection"); Claudia Margo, et al., Project Employ: RehabilitationServices
FacilitatingEmployment of Individuals with HIV/AIDS, AMER. REHABILITATION, Sept. 23,
1994, at 12, discussing the difference between HIV and AIDS:
HIV attacks the body's white blood cells [CD4s] which play a key role
WORTH STAR-TELEGRAM,

in the immune system .... As the CD4 count begins to drop, an

infected person may develop thrush, oral hairy leukoplakia, herpes
Zoster (shingles), or idiopathic thrombocytopenic purpura. Weight loss,
chronic weakness, diarrhea, fever, and fatigue are common .... Final

AIDS stage [infections] include pneumocystis carinii pneumonia,
Kaposi's sarcoma, tuberculosis, mycobacterium avium-intracellular
infections, toxoplasmic encephalitis... [among others]. Id. at 12.
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intercourse is, and will probably remain, the chief mode of HIV
transmission among adolescents. '' 7' Despite the increasing number of
adolescent AIDS victims, teenagers continue to engage in high-risk
sexual behavior. 7 "It is feared that HIV infection will make serious
inroads into the adolescent population just as other sexually transmitted
diseases have done. ' 72
Despite their knowledge of the risks, teenagers engage in highrisk behaviors which greatly increase their chances of contracting
sexually transmitted diseases, including AIDS.73 Twenty-five percent
of sexually experienced eighteen- and nineteen-year-olds report having
had six to ten sexual partners.74 In addition, although condoms are being
used more frequently, only about one-third of sexually active teenagers
report using condoms consistently. 75 Teenagers are also having sex at
increasingly younger ages.76 Many of those younger teenagers are not
69

Chapman, supra note 68, at 22 (quoting Patricia Flemming, White House AIDS policy

director). See also Anne Rochelle, New York City AIDS Deaths Decline: Adolescent Cases
Rise, ATLANTA J. AND CONST., Jan. 25, 1997, at CO1, available in WESTLAW, ALLNEWS
Database, File No. 1997 WL 3950966 (stating that "[b]etween 1990 and 1995, AIDS
incidence rose 22 percent in people aged 13 to 25, from about 2,300 cases per year to
2,800") (citing Dr. Paul Denning of the Center for Disease Control); Gracie Bonds Staples,
Through a Glass Darkly More Than 10 Years into the AIDS Epidemic, Lisa Foster is Proof
that Teens Aren't Hearingthe Message, FORT WORTH STAR-TELEGRAM, May 2, 1997, at 1,
available in WESTLAW, ALLNEWS Database, File. No. 1997 WL 4824795 (stating that
"HIV related illness is the leading cause of death among Americans ages 25 to 44").
70 Gittler & McPherson, supra note 66, at 1303.
71 See, e.g., id. at 1303 (stating that "[t]he high level of sexual activity among adolescents
does not bode well for the future").
72 id.
73 Id.

74 Id.

By age fourteen, 23% of teens have had sex; 30% of teens have had sex by age
fifteen. Sonya Live, supra note 56.
75 See Gittler & McPherson, supra note 66, at 1300.
76 See Stephen Buckley & Debbie Wilgoren, Area's Teenagers are Having Sex Earlier With
Little ConcernforSafety, Monogamy, WASH. POST, Apr. 24, 1994, at Al (interviewing 24
sexually active teenagers from the Washington area, including teens of diverse races,
interests and economic backgrounds).
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using condoms, despite the fact that heterosexual contact is the prevalent
source of HIV-infection among adolescents." Teenagers are not only

engaging in sexual activity, but they are doing so with significant
frequency: teenagers regularly have sex in their homes, "while their

parents are asleep or away";78 they have sex at parties, in response to the
influences of alcohol, drugs, and peer pressure;79 they have sex as
"sport" and as "recreation";80 some even have sex with their friends in
order to "become closer."'" Teenagers are engaging in risky sexual
activity partly because they can.82 Today's teens have abundant
opportunities to have sex since, in a society with many one-parent
families and two-working-parent families, they are often home alone.83

Many teens have sex because of peer pressure 4 and loneliness, and
because teenagers are inherently rebellious.85 Finally, some teenagers
have sex because their partners make them feel desirable, and the media

convinces them it will be a "wonderful" experience.86

77 Id.

Id. (quoting an 18-year-old girl who stated that she lost her virginity in her basement
while her parents and younger sisters slept upstairs).
79 Id.
80 Id. (quoting a 17-year-old who stated: "[r]eally sex is like a sport, like recreation, like
78

tossing a football. Sometimes I wish there was a little more to it.").
81 Buckley & Wilgoren, supra note 76, at AI (quoting a 14-year-old girl).
82 See Nightline, supra note I (broadcasting a teenager's assertion that "[i]t doesn't matter if
you have two parents or not, because if a person is going to do something, they're going to
do something.").
83 Id. Ted Koppel discussed the fact that today's teens have more opportunities to have sex,
as compared to a time when most mothers remained home. Id. Debra Haffner, Executive
Director of SIECUS, the Sexuality Information and Education Council of the United States,
stated that "75% of teenagers say they're having sex either in their home or in their
boyfriend's or girlfriend's home." Id.
84 Peer pressure is strong not only from boyfriends and girlfriends but also from same-sex
friends who are sexually active. Cathryn Creno, Teens Talk About Sex, ARIZ. REPUBLIC,
June 4, 1995, at D9.
85 Id.
86

Id.
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Parents can have some influence over whether their children
have sex.8 7 Parental discipline, rather than parent-child communication,
appears to have greater influence over whether teenagers become
sexually active." "One study, based on teenagers' own reports of levels
of parental control, shows that teenagers with moderately strict parents
had the lowest level of sexual activity, whereas teens with very strict
parents had higher levels, and those with very permissive parents had the
highest levels."89 Parents' attempts to communicate with their children
about sex may have very little effect on a teenager's decision to have
sex,g9 especially since many teenagers feel uncomfortable talking to their
parents about the topic. 91
The fact that many teenagers are having sex without condoms
may be due, in part, to the fact that "less than 5% of young people in this
country get complete comprehensive sexuality education."9 2 However,
even teenagers with a high degree of knowledge about HIV and condom
use engage in high-risk sexual intercourse, including unprotected sex
with multiple partners.93

87

See Whitehead, supra note 23, at 68 (discussing the correlation between the level of

parental discipline and adolescent sexual behavior).
88 Id. Although little research has been done pertaining to the influence of parent-child
communication over teenagers' actions, such communication "does not seem to contribute
to higher levels of sexual responsibility." Id.
89 Id.
90 Buckley & Wilgoren, supra note 76, at I (quoting a sexually active teenager: "My mom
always says, '[t]ell me if you think you're going to have sex,' but I could never say, '[miom,
I think I'm going to have sex."').
91 See generally Nightline, supra note I (Ted Koppel interviewed teenagers about teenage
sex).
92 See id. (quoting Debra Haffner, Sex Information and Educational Council).
93 See generally Kari Barlow, Sex & the Schools, Many Students Say They've Taken So Many

Sex Education Courses, They No Longer Even Listen. But Teachers Say They Need To Keep
Reaching Out to Teens Who FrequentlyFeel "Invincible," RALEIGH EXTRA, May 21, 1995,

at 9, available in LEXIS, Papers Library, News File (discussing teenagers' reactions to sex
education programs).
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Teenagers often feel "invincible."94 They don't believe AIDS
will ever affect them.95 In fact, "results of collaborative research in New
York ...and in other locations throughout the world show that only a
tiny percent of HIV infected teenagers know of their infection."96 "[T]he
result is that HIV is spreading quickly and silently among young people
around the United States and the world."9 7 Adolescents tend to display
an "optimism bias:" the "belief that they are at a lower risk for AIDS
than most of their peers. '"98
Helping teenagers protect themselves from AIDS requires "swift
action to break down [conservative political and religious] barriers to
offering young people the comprehensive HIV-education and services
they need,"99 including "information, exploration of values and attitudes,
skills building, and access to services, including condom availability."'' 0
Preventative education must find a way to convince teenagers to use safe
sex methods.'
Condom availability in schools comprises a controversial
solution that may work.0 2 A 1993 survey of 458 college students
indicated that, despite a "high level of knowledge" about HIV, "73%

94 Id.
95 Id.
96 IX InternationalConference on AIDS: US. Expert Notes Many Teens Don't Even Realize

They Have the Infection, AIDS WEEKLY, June 21, 1993, availablein WESTLAW, AIDSW
Database, File No. 1993 WL 2809171 (quoting Karen Hein, M.D., Director of the
Adolescent AIDS Program).
97 id.

98 Gaiter & Berman, supra note 67, at 1.
99 National Commission on AIDS, Preventing HIVIAIDS in Adolescents, J. SCH. HEALTH,

Jan. 1994, at 39.
too Condoms for Teens, AIDS WEEKLY, Jan. 23, 1995, available in WESTLAW, AIDSW
Database, File No. 1995 WL 2241542.
'O' See Press Briefing by NationalAIDS Policy Director,Patsy Flemming, U.S. NEWSWIRE,
INC., Nov. 10, 1994, available in WESTLAW, ALLNEWS Database, File. No. 1994 WL
3824725.
102

Id.
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said they engaged in unprotected sexual intercourse."'0 3 College
students surveyed stated that "they would have been more likely to use
condoms if they were readily available on campus."'0 4 High school
students have also stated they would be more likely to use condoms if
they were available, free of charge, at school. °5 Many parents support
propositions to make condoms available in school. "A 1992 Gallup poll
indicated that 68% of adults would approve condom distribution in their
local public schools, and 43% said that condoms should be given to all
students who want them."' 1 6 Although critics fear that condom
distribution in public schools promotes adolescent promiscuity,
numerous studies conducted since 1983 indicate that ready access to
contraception "does not increase teen sexual activity."'0 7 To those who
argue that schools will promote promiscuity if they make condoms
available to students, former Surgeon General Joycelyn Elders argued:
"[y]ou have insurance on your house and car, but you don't go out and
burn down your house and wreck your car just because you have the
0 °8
insurance, do you?'

III. States' Battle Over the Constitutionalityof Condom Availability
in Public Schools Without ParentalConsent
Only two states have directly addressed the issue of whether it
is constitutional for public schools to make condoms available to

103

Id.

104

Id.

105 See Stop Teen Pregnancy With Condoms and Love, ST. PETERSBURG TIMES, Oct. 25,

1994, at 2 (interviewing teens who stated: "[m]y solution is to make condoms free"; and
"[w]hat they need to be telling students is how to properly put on a condom ... have
condoms available to students who are too embarrassed to buy them at a store.").
106

Id.

107 See AIDS WEEKLY,

supra note 96.

18 Nimmons, supra note 17, at 55.
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students, and those states, Massachusetts and New York, have reached
In July, 1995, the highest court in
conflicting decisions. 9
Massachusetts held that a Falmouth junior high and high school condom
availability program, which did not provide for parental consent or
In
0 was constitutional."'
notification, or an opt-out provision ..
December, 1993, a New York Appellate Court held a condom
availability program unconstitutional because parents were not afforded
the opportunity to opt their children out of it." 2 The New York decision
was not appealed." 3 Instead, the school implemented a parental
notification system within its condom availability program." 4 The
Massachusetts decision was appealed to the United States Supreme
Court, but certiorari was denied." 5 The following discussion reviews
both the constitutional analysis of each decision and the ramifications of
each on public policy and parental rights.

a. The Massachusetts Decision
In January, 1992, in response to the AIDS epidemic, the
Falmouth School Committee voted to implement a condom availability

109

Curtis v. School Comm. of Falmouth, 652 N.E. 2d 580 (Mass. 1995), cert. denied, 116

S. Ct. 753 (1996); In re Alfonso v. Fernandez, 195 A.D.2d 46 (2d Dept. 1993).
110 An opt-out provision entails a process by which parents can elect to prohibit their
children from obtaining condoms at school. See Curtis, 652 N.E.2d at 583; Alfonso, 195
A.D.2d at 47.
...Curtis, 652 N.E.2d at 588-89.
112
Alfonso, 195 A.D.2d at 58 (holding that the program would be constitutional if parents
were given the opportunity to opt their children out of the program).
113 See McCabe, supra note 10, at 15.
114 Id.

115Curtis v. School Comm. of Falmouth, 652 N.E. 2d. 580 (1995), cert. denied, 1!6 S. Ct.

753 (1996).
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program in public schools, affecting grades seven through twelve.' 16 In
the junior high schools, condoms were made available only through the
school nurse, and students were given counseling and instructional
pamphlets on sexually transmitted diseases, including AIDS, before they
are given condoms. 1 7 In the high schools, students could request free
condoms through the school nurse, or they could purchase them for $.75
from a vending machine in designated rest rooms."' High school
students could request counseling from trained counselors and
instructional pamphlets from the school nurse.'
The program was
entirely voluntary, and there were no sanctions imposed against students
who declined to participate. 2 ' A Falmouth high school superintendent's
public presentation of the program instructed the schools' staff to respect
students' privacy, and stressed to students that abstinence is "the only
certain method for avoiding sexually transmitted diseases."''
The
program took effect on January 2nd, 1993.22
The Falmouth condom availability program was challenged by
parents who claimed that the program violated their right to free exercise
of religion and their Fourteenth Amendment right to direct the
upbringing and education of their children.' 23 Parents claimed the

116

Id. at 582-83.

'17

Id.at 583.

11

Id.

19Id.
120

Curtis, 652 N.E.2d at 586.

121

Id. at 583.

122

Id.

123

Id. at 582. See also Karl J. Sanders, Kids and Condoms: Constitutional Challenges to

the Distribution of Condoms in Public Schools, 61 U. CIN. L. REv. 1479, 1493 (1993)
(stating that "[w]hile the Constitution does not explicitly designate parental authority as a
fundamental right, this principle has been deduced over time from the Ninth and Fourteenth
Amendments"); Meyer v. Nebraska, 262 U.S. 390 (1923) (holding that the Fourteenth
Amendment includes an individual's right to oversee the upbringing of his or her children);
Pierce v. Society of Sisters, 268 U.S. 510 (1925) (holding that parents have a constitutional

608

N.Y.L. SCH. J. HUM. RTs.

[Vol. XIII

program was unconstitutional because they were not given an

opportunity to opt their children out of it.'24 The parent-plaintiffs argued
that, despite the voluntary nature of the program, peer pressure would
encourage students to become sexually active; thus the program was,
ultimately, coercive in nature and thereby interfered with their
Fourteenth Amendment rights.'25

The Massachusetts Supreme Court held that, while the plaintiffparents have the right to oversee the education and upbringing of their
children, 2 6 they failed to show how the condom availability program
burdens that right.'
Since the State's action did not burden plaintiffs'
constitutional rights, the Court stated that there was no need to
determine whether the State's interest was compelling.'28 Relying on
Doe v. Irwin,' the Court held that the state action did not infringe upon

the plaintiffs' Fourteenth Amendment rights because the condom
right to direct the upbringing and education of their children); Prince v. Mass, 321 U.S. 158,
166 (1944) (stating that parents' right to raise their children is protected by the Bill of
Rights). The Fourteenth Amendment states, in relevant part, "[No State] shall ... deprive
any person of life, liberty, or property, without due process of law." U.S. CONST. amend.
XIV, § I.
124 Plaintiff-parents asked the Court to "enjoin the school committee from continuing to
make condoms available to students without the inclusion of a provision which would permit
parents to opt out of the program and without a system of parental notification of their child's'
requests for a condom." Curtis,652 N.E.2d at 582.
125 Id. at 585-86. See also Meyer, 262 U.S. at 399-400 (discussing parents' Fourteenth
Amendment rights to oversee the education of their children).
126 Curtis, 652 N.E.2d at 585.
127

Id.
While it is clear that the plaintiff-parents possess these protected
interests, they have failed to demonstrate how the interests are burdened
by the condom-availability program to an extent which would constitute
an unconstitutional interference by the State. This is the threshold
requirement in the analysis of these constitutional claims. Without it,
we need not inquire into the State's interest in implementing the
program. Id.

128

Id.

129

615 F.2d 1162 (6th Cir. 1980).
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availability program is not coercive. 3 ° Rejecting plaintiffs' argument

that mere infringement, rather than a showing of coercion, is enough to
require a state to show a compelling interest, the Court stated that courts,
generally, do not interfere with state government action unless coercion
is shown. 3 '

The Court determined that the Falmouth condom availability
program is not coercive because students can freely decline to
participate, there are no school-imposed penalties if a student declines

to participate, and parents are free to instruct their children not to
participate.'32 In response to plaintiffs' argument that mandatory school
attendance creates a coercive effect, the Court stated that mandatory

school attendance does nothing to alter the "voluntary nature" of the
program.' 33 "Although exposure to condom vending machines and to the

program itself may offend the moral and religious sensibilities of the
plaintiffs, mere exposure to programs offered at school does not amount
to unconstitutional interference with parental liberties without the
existence of some compulsory aspect to the program."' 34

The Court also rejected the plaintiffs' claim that the program
violates their right to free exercise of religion.' 35 The Court stated that

"[p]arents have no right to tailor public school programs to meet their
0 Curtis, 652 N.E.2d at 585. See also Irwin, 615 F.2d at 1168 (holding that a public
clinic's practice of distributing contraceptives to minors without parental consent did not
infringe upon parents' constitutional rights because the clinic's program was entirely
voluntary and, thus, not coercive; parents remained free to advise their children, and free to
control their upbringing).
131 See Curtis, 652 N.E. 2d at 586 (stating that "[cloercion exists where the government
action is mandatory and provides no outlet for parents, such as where refusal to participate
results in a sanction or in expulsion.").
132 Id.
133id.
134Id.
135"In our view the plaintiffs are unable to demonstrate sufficient facts to support their

argument that the condom policy substantially burdens their rights to freely exercise their
religion to any degree approaching constitutional dimensions." Id. at 588.
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individual religious or moral preferences."' 13 6 Although the program
may offend some parents' religious beliefs, it does not impede the free
exercise of religion. 137

b. Ramifications of the MassachusettsDecision
on Public Policy and ParentalRights
The Massachusetts Supreme Court did not discuss the effect of
their decision on public policy or parental rights, beyond stating that
parents' rights were not substantially burdened. 3 ' The-Court's reasoning
concluded after a discussion of the non-coercive nature of the program
which rendered the program constitutional.'
Relevant public policy
arguments for condom availability in public schools are, however,
presented in the dissenting opinion of the New York decision, in In re
Alfonso v. Fernandez.'40
As the Alfonso dissent stated, a requirement of parental consent
before students may obtain condoms is unwise because the students who
need condoms the most may be those students whose parents opt them
out of the program.' 4 ' These students may require a place where they
can obtain condoms without having to explain to their parents where
they spent their money or the time necessary to obtain condoms from a

136

Curtis, 652 N.E.2d at 589.

137Id.
138

Id. (holding the program did not burden petitioners' rights because participation was

entirely voluntary).
139 Id.
140

See In re Alfonso v. Fernandez, 195 A.D.2d 46, 61-75 (2d Dept. 1993) (Eiber, J.,

dissenting). Justice Eiber argued that condom availability programs in public schools,
without parental consent, comprise an important component in the effort to slow the spread
of AIDS among teenagers.
141 Id. at 61-62.
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clinic.' Requiring parental notification before students can obtain
The
condoms essentially renders the program ineffective.' 43
requirement destroys the confidentiality aspect which encourages
in the event that they choose to engage in
students to act responsibly
44
sexual intercourse.

While the defeated plaintiffs claim the Massachusetts decision
is a "deep intrusion into the rights of parents to control what their
children are exposed to while in public schools,"' 45 educators and health
officials see the decision as a "victory for common sense" in the fight
against AIDS. 46 While parents may believe that their Fourteenth
Amendment right to raise their children as they see fit has been violated,
any burden on that right is minimal and does not amount to
constitutional infringement.'47 The decision does not hamper parents'
ability to continue to advise and instruct their children about whether
they should obtain condoms at school.' 4 8 Moreover, a slight intrusion
49
upon parental rights is necessary to combat the spread of AIDS.
Those who view condom availability programs in schools as
nothing more than a "tactic of ideological dissemination""' are more
dangerous to the effort to slow the spread of AIDS among teenagers than

142

14

Id.
Id. at 62.

144 Id.

145 John Ellemont, State High Court OK's Falmouth Plan to Provide Condoms in Public
Schools, BOSTON GLOBE, July 18, 1995, at Metro 1.
146 Id.
147 Curtis, 652 N.E.2d at 587-88.
148 Id. at 586.
149 "The undeniable fact is that many children are at risk. Because AIDS is deadly, minimal

intrusion into the parent/child relationship is justified in this case by the overriding necessity
to protect all adolescents from infection with HIV by the most effective means possible."
Alfonso, 195 A.D.2d at 72 (Miller, J., dissenting).
150 George F. Will, Condom Crusade MisrepresentsAIDS Epidemic, Hous. CHRON., Jan.
9, 1994, at Op.3.
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are the parents who oppose condom availability programs because they
want schools to enforce the morals they teach at home. Such an opinion
does not appear to consider the ramifications of the staggering statistics
which indicate that teenagers account for "one out of every four new
HIV infections."'151 Instead, it assumes that condom availability
programs appeal to advocates because they "derogate parental authority
and [expand] that of government."' 52 The greatest danger to the
furtherance of the public policy interest in saving teenagers from tragic
deaths is posed by the position that AIDS research receives too much
funding since contraction of the disease is "driven by behaviors known
to be risky."'53
Schools are the ideal place to teach a large number of teenagers,
simultaneously, about the deadly danger of contracting HIV.' 54 Further,
many teenagers are sexually active and it is "not the proper role of the
educational system to ignore reality."' 15 Public policy demands this
''minimal intrusion into the parent/child relationship" because the
availability of condoms to a group of people in a very high-risk category
for contracting AIDS may save their lives.' 56
c. The New York Decision
On February 27th, 1991, the New York City Board of Education
voted to implement a two-part condom availability program in public

151 Chapman, supra note 68, at 22 (quoting Patricia Flemming, White House AIDS policy
director).
152 See Will, supra note 150, at Op. 3.

153 Id.
154 Alfonso, 195 A.D.2d at 61 (Eiber, J., dissenting).
155 Id. at 69 (Eiber, J., dissenting).
156

Id.
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high schools.15 7 Part one of the program required extensive classroom
instruction regarding HIV and AIDS, including discussion of behavior
Part two provided for
leading to infection and preventative methods.'
condom availability for any student requesting one. 9 Before a student
received a condom, that student would have to participate in personal
counseling about its proper use and the consequences of misuse. 6 ° The
program was entirely voluntary, and no sanctions were imposed on
students who did not participate. 161 ' Parents were not notified if their
children requested condoms, and parents could not opt to remove their
62
children from the program.
The plaintiffs, parents of the New York City public school
students, argued that the condom availability program:
(a) violat[ed] New York Public Health Law § 2504,
because it constitutes health services to unemancipated
minor children without the consent of their parents or
guardians, and therefore is not authorized by law, (b)
violat[ed] their due process rights to direct the
upbringing of their children, and (c) violat[ed] their
rights to the free exercise of their religion as guaranteed
by the First Amendment of the United States
63
Constitution and the New York Constitution.
Like Massachusetts, the New York court held that parents' right
to the free exercise of their religion was not violated by the condom

157

Alfonso v. Fernandez, 195 A.D.2d 46, 49 (2d Dept. 1993).

158

Id.

159 Id.
160

Id.

161

Id.

162 Alfonso, 195 A.D.2d at 49.
163 Id. See also N.Y. PUB. HEALTH LAW § 2504 (McKinney 1996).
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availability program. 64 The New York court, however, held that the
condom availability program violated New York State Public Health
Law because it could be equated with practicing "health services" on
minors without parental consent. 65 The court additionally found that
the condom availability program violated the parents' Fourteenth
Amendment rights to direct the upbringing and education of their
children. 66 However, the court stated that the condom availability
program could continue if parents were given the opportunity to opt their
167
children out of the program.
The court disagreed with the contention that the condom
availability program infringed upon the free exercise of religion.'6 8 The
petitioners objected to the program "on religious grounds because it may
tempt their children to stray from their religious beliefs."' 169 The court
held that the program did not violate petitioners' right to free exercise of
religion because it did "not prohibit the petitioning parents and/or their
children from practicing their religion. Nor [did] it directly or indirectly
coerce them to engage in conduct or practices which are contrary to their
religious beliefs."' 7 ° Like Massachusetts, the New York court stated
"parents have no constitutional right to tailor public school programs to
individual preferences, including religious preferences."' 7'
The New
York court found that the condom availability program constituted a

164
165

Alfonso, 195 A.D.2d at 59-60.
New York Public Health Law § 2504 lists several exemptions from "the common-law

requirement of parental consent" to medical procedures. Id. at 52.
166 Id. at 60.
167

"Finally, the distribution [of condoms] can go forward without interfering with the

petitioners' rights simply by allowing parents who are interested in providing appropriate
guidance and discipline to their children to 'opt out' by instructing the school not to distribute
to their children without their consent." Id. at 58.
168 Id. at 59.
169 Alfonso, 195 A.D.2d at 59.
170

Id.

171Id.at

60.
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health service, rather than health education, and, therefore, required
parental consent.'72 The court reasoned that "supplying condoms to
students upon request has absolutely nothing to do with education, but
rather is a health service occurring after the education phase has
ceased."173 The court believed the program constituted a health service
since "it [was] intended to encourage and enable students to use
condoms if and when they engage in sexual activity."' 74 Therefore, the
court reasoned, "this is clearly a health service for the prevention of
diseases which required parental consent." 75 The court further relied on
the fact that the former Surgeon General of the United States claimed
that condoms are "the best protection against the sexual transmission of
the HIV virus,"'176 in determining that the condom availability program
constituted a health service, rather than education. 77 The court also
stated that the condom-availability program was "responsive to critical
178
health needs," and was, therefore, a health service.
The Alfonso Court additionally held that the petitioners'
Fourteenth Amendment rights were violated by the condom availability
program. 79 The court held that the condom-availability program's lack
of a parental "opt-out provision," by which parents could prohibit their
children from receiving condoms at school, constituted a Fourteenth
It further stated that a policy of mandatory
Amendment violation.'
attendance in schools where condoms are available encourages students

172

The condom availability program is not merely education, but is a health service to

prevent disease by protecting against HIV infection." Id. at 52-53.
173 Id. at 52.
174 Alfonso, 195 A.D.2d at 52 (citing former Surgeon General Elders).
175
176

177
178

Id.
Id. at 52.
Id.
Id.

179 Alfonso, 195 A.D.2d at 60.
180

Id.

616

N.Y.L. SCH. J. HUM. RTS.

[Vol. XIII

to request condoms. 18 ' This policy, the court continued, constitutes
coercion; therefore, unless the program survived strict scrutiny, it
infringed upon parents' Fourteenth Amendment rights.'8 2 The court
determined that, while the state had a compelling governmental interest
in slowing the spread of AIDS, the condom availability program was not
"necessary" to reaching that goal, since students could obtain condoms
at clinics and drug stores.'8 3 The court stated that while respondents'
intent was to slow the spread of AIDS, and not to encourage minors to
become sexually active, the determination of whether a violation of
parents' Fourteenth Amendment rights exists is not "one of purpose but
one of effect."' 84 The court stated that it "must take great care not to be
''
blinded by the concept that the ends justified the means.""5
The New York court concluded that the condom availability
program would be constitutional only if parents were given an
opportunity to opt their children out of the program. 6 The court did
concede that parental opt-outs, which forbade students from
participating in the program, most likely would not stop those students
from becoming or continuing to be sexually active.' 87 However, the

s "Students are not just exposed to talk or literature on the subject of sexual behavior; the
school offers the means for students to engage in sexual activity at a lower risk of pregnancy
and contracting sexually transmitted diseases." Id. at 57.
182 To satisfy "strict scrutiny," a state must prove that its legislation is "narrowly tailored to
achieve [a] compelling interest." Miller v. Johnson, 115 S. Ct. 2475 (1995). "Because the
Constitution gives parents the right to regulate their children's sexual behavior as best they
can, not only must a compelling State interest be found supporting the need for the policy
at issue, but that policy must be essential to serving that interest as well." Alfonso, 195
A.D.2d at 56.
183 "No matter how laudable its purpose, by including parental involvement, the condom
availability component of the program impermissibly trespasses on the petitioners' parental
rights by substituting the respondents in loco parentis, without a compelling necessity
therefore." Alfonso, 195 A.D.2d at 56.
184 Id. at 57.
185 Id.
186

Id. at 60.

187 Id. at 58-59.
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court reasoned, since students can obtain condoms elsewhere, that
consideration could not "interfere with parents' right to discourage that
behavior."' 88
Judge Eiber, in his dissenting opinion, found a distinction
between the condom availability program and those "health services" for
which the New York statute requires parental consent:8 9 "[t]he majority
cites no authority of any kind for its sweeping construction of the term
'health services,' and instead points to various portions of the record in
which the respondents acknowledge that the condom distribution
program is intended to prevent the spread of HIV."' 9 ° Judge Eiber
further stated that the majority's conclusion that parents must be given
an opportunity to opt their children out of the program-because it
constitutes a health service which requires parental consent-is flawed
since a parent's failure to 'opt-out' is not the equivalent of consent."' 9 '
The Massachusetts court also disagreed with the reasoning of the
New York decision. 192 In contrast to the New York court, the
Massachusetts court did not believe that mandatory attendance at school
has any effect upon the voluntary nature of the program and, therefore,
students are not coerced or encouraged to obtain condoms.'9 3

188

Alfonso, 195 A.D.2d at 58-59.

189

"1cannot agree with the majority's conclusion that the condom distribution program

constitutes a 'health service' of the same nature as the invasive medical, dental, health and
hospital treatment contemplated by the statute or the common law." Id. at 62 (Eiber, J.,
dissenting).
9
' o Id. at 63.
191
Curtis v. School Comm. of Falmouth, 652 N.E.2d 580, 586 (Mass. 1995), cert. denied,
116 S. Ct. 753 (1996). "If the condom distribution program is indeed a health service as
contemplated by Public Health Law section 2504 and the Common Law, students under the
age of eighteen may participate in the program only with parental consent." Id.
192 Referring to the Alfonso decision, the Massachusetts court stated, "[w]hile the case may
be read as supporting the plaintiffs position, we disagree with its reasoning. The court
concluded, erroneously we think, that the distribution of condoms constituted a medical
service for which parental consent was required." Curtis, 652 N.E.2d at 586.
193See Alfonso, 195 A.D.2d at 56; Curtis, 652 N.E.2d at 586-87.
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Accordingly, parents' Fourteenth Amendment right to oversee the
education of their children is not violated.'94 The Massachusetts court
further criticized the New York court's conclusion that the provision of
condoms to students who request them constitutes a health service.' 95

d. Ramifications of the New York Decision
on Public Policy and Parents'Rights
While the New York decision can be viewed as a "'victory for
parental rights,""9 6 the New York City Board of Education's decision to
implement a parental opt-out provision rather than plan an appeal' 9 7 has
cost the program its confidentiality and, potentially, its effectiveness. 9 '
For example, nurses must now check lists before they can give condoms
to students who need them.' 99
The decision has further affected the public policy effort to slow
the spread of AIDS by prompting the Board of Education to replace
many of its members who possessed expertise about AIDS and
adolescents, with a new conservative advisory council which advocates
2
"second virginity.""
' Critics claim that:
Abstaining from any risky activity is always an option.

'9' Curtis, 652 N.E.2d at 586.
195 See supra notes 173-79 and accompanying text.
196 Daniel Wise, Appeal Court Strikes Down Condom Resolution, Split PanelDisagreeson
Role of Parents,N.Y.L.J., Jan. 3, 1994, at I (quoting the plaintiffs attorney).
'7

McCabe, supra note 10, at 15.

198 Id.
199 Id.

200 Second virginity is the condition sexually active persons reach when they decide to
abstain from further sexual activity. Id. See also Maria Newman, Faction of FourSwings

Vote on Sex Issue, N.Y. TIMES, Jan. 5, 1995, at B3 (discussing the change in composition
of the New York City School Board).
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But when it's your only message, you haven't educated
. . the idea that knowledge is not harmful seems so
obvious that we have not bothered to map out an
effective strategy to combat the absurd notion that if you
tell kids about sex, they'll do it.2 0'
*

IV. Supreme Court Review
Although the Supreme Court has denied certiorari to an appeal

of the Massachusetts decision, °2 future Supreme Court review of the
issue is possible." 3 Should the Supreme Court grant review of the issue
of condom availability in schools without parental consent, it will most
likely affirm a holding similar to the Massachusetts Supreme Court's
decision in Curtis. The Massachusetts court, following similar Supreme
Court analysis, 20 4 stated that the condom availability program does not
violate parents' Fourteenth Amendment rights because the program is
not coercive, but, rather, entirely voluntary in nature. °5 The Supreme
Court has held coercive statutes which require or forbid some activity
protected by the Fourteenth Amendment unconstitutional. °6

201
202

McCabe, supra note 10, at 15.
Curtis v. School Comm. of Falmouth, 116 S. Ct. 753 (1996), denying cert. to 652 N.E.2d

580 (Mass. 1995).
203 The Supreme Court often grants certiorari when the highest courts of two or more states

(or two or more federal appeals courts) have ruled on an issue in conflict with one another.
Stephen R. McAllister, PracticeBefore the Supreme Court of the United States, 64 APR. J.
KAN. B.A. 25, 33-34 (1995). Since the Alfonso decision was not appealed, the condom
availability issue could conceivably reach the Supreme Court if another state's court of last
resort decides this issue in conflict with the Massachusetts Supreme Court ruling in Curtis.
Id.
204 See infra notes text accompanying notes 206-12
205 Curtis, 652 N.E.2d at 587.
206 See generally Meyer v. Nebraska, 262 U.S. 390 (1923) (holding unconstitutional a statute
which prohibited schools from teaching foreign languages to students prior to grade eight);
Pierce v. Society of Sisters, 268 U;S. 510 (1925) (holding unconstitutional a statute which
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Applying this Supreme Court guideline, the Sixth Circuit, in Doe
v. Irwin,2°7 held a family planning center's practice of "distributing

contraceptive devices and medication to unemancipated minors without
notice to their parents did not infringe a constitutional right of the
parents. ' 20 8 The Sixth Circuit reasoned that the clinic did not violate
parents' Fourteenth Amendment rights because the program was not
coercive.2"9 The program was entirely voluntary, and minors were not
required to participate in the clinic's program. 1 ° Parents "remain[ed]
free to exercise their traditional care, custody and control over their
unemancipated children." ''
Since the Sixth Circuit found no
constitutional infringement, it concluded that there was "no need to
212
consider whether a 'compelling' state interest was involved.
Since the condom availability programs at issue are entirely
voluntary in nature,21 3 the Supreme Court would likely determine that
parents' Fourteenth Amendment rights to oversee the upbringing and
education of their children are not violated, because parents "remain free
to exercise their traditional care, custody and control over their
unemancipated children.12 4 The mere fact that school attendance is
mandatory and thus, requires students to remain in close proximity to

required students between ages eight and sixteen to attend public school and forbade private
school attendance); Wisconsin v. Yoder, 406 U.S. 205 (1972) (holding unconstitutional a
statute making school attendance compulsory because it infringed upon Amish parents' rights
to free exercise of religion).
207 615 F.2d 1162 (1980).
208 Id. at 1168 (discussing Wisconsin v. Yoder, 406 U.S. 205 (1972)).
209

Id.

210

Id.
Id. at 1168.

211

212 Irwin, 615 F.2d at 1169.
213 Curtis

v. School Comm. of Falmouth, 652 N.E.2d 580, 587 (Mass. 1995), cert. denied,

116 S. Ct. 753 (1996); Alfonso v. Fernandez, 195 A.D.2d 46, 52 (2d Dept. 1993).
Irwin, 615 F.2d at 1168.

214

1997]

PUBLIC SCHOOLS & CONDOMS

621

condoms, does not constitute coercion.215
If the Supreme Court determines that parents' Fourteenth
Amendment rights are infringed, despite the voluntary nature of the
condom distribution programs, the Court will apply a strict scrutiny level
of review, under which the programs will most likely not survive
constitutional muster.216 Strict scrutiny is the most stringent level of
constitutional review the Supreme Court applies to statutes-which have
infringed upon a fundamental right.21 7 Statutes which are subject to
strict scrutiny are virtually always struck down.218
The condom availability programs will survive the first prong of
strict scrutiny review, however, because slowing the spread of AIDS is
a compelling government interest. 2 9 Additionally, states have a
compelling interest in the preservation of human life, which is the goal
of the condom availability programs. 221 States also have a compelling

215

Curtis, 652 N.E.2d at 587. The Massachusetts court stated that the fact that condoms are

available in schools, where attendance is mandatory, does not amount to coercion. Id. The
court determined that the condom distribution program was distinguishable from those
Supreme Court cases where coercion was found, such as Meyer, (262 U.S. 390) where
grade-school students were forbidden to learn a foreign language and Yoder, (406 U.S. 205)
where mandatory school attendance violated Amish religious beliefs. Id.
216 Strict scrutiny review is applied when a fundamental right has been violated. Miller v.
Johnson, 115 S. Ct. 2475, 2490 (1995). The review consists of a two-prong test by which
the state action must (1) further a compelling government interest, and (2) must be narrowly
tailored and necessary to meet that interest. Id.
216 See Kent D. Lollis, Strict or Benign Scrutiny Under the Equal Protection Clause:
Troublesome Areas Remain, 35 ST. Louis U. L.J. 93, 109 (Fall 1990) (discussing the near
100% fatality rate for statutes subject to strict scrutiny).
218 Id.
219 See Alfonso v. Fernandez, 195 A.D.2d 46, 58 (2d Dept. 1993). Although the New York
court held the condom availability program unconstitutional, it affirmed that the state does
have a compelling government interest in slowing the spread of AIDS. Id.
220 See Cruzan v. Missouri Dept. of Health, 497 U.S. 261 (1990) (holding that since the state
has a legitimate interest in preserving human life, it may require clear and convincing
evidence of an incompetent's wish to withdraw life-sustaining equipment). For a discussion
of the goals of condom distribution programs, see supra Section 1.
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interest in the "well-being of [their] youth. ' 2
It is the second prong of strict scrutiny which the condom
availability programs will likely fail, despite their importance and their
relative necessity to the achievement of the states' interest in slowing the
spread of AIDS among youth. The failure of the condom distribution
programs to survive the second prong of strict scrutiny would likely be
due to a determination that the provision of condoms in schools is not
necessary to the achievement of a state's interest in slowing the spread

of AIDS.222

The spread of AIDS among the nation's teenagers has

reached "alarming proportions, ' 223 and increased condom availability
and awareness is absolutely necessary to limiting the death rate.224
Nevertheless, the Supreme Court would most likely agree with the New
York court's finding that condom distribution programs are not
necessary since minors can obtain condoms from drug stores and family
planning clinics without parental consent.225
If the Supreme Court grants certiorari of this issue at some later
date, the Court should consider the argument, presented by Justice Eiber
in his dissent in Alfonso, 226 that the New York decision violates the

Supreme Court's 1977 decision in Carey v. Population Services
221See

Ginsberg v. New York, 390 U.S. 629, 640 (1968) (recognizing that a state has "an

independent interest in the well-being of its youth"); see also Prince v. Comm. of Mass., 321
U.S. 158 (1994) (upholding a conviction of a Jehovah's Witness who violated child labor
laws by instructing her niece to sell copies of the religious publication, the "Watchtower").
222 See, e.g., Alfonso, 195 A.D.2d at 52. But see id. at 72 (Miller, J., dissenting) (noting that
"[b]ecause AIDS is deadly, minimal intrusion into the parent/child relationship is justified
in this case by the overriding necessity to protect adolescents from infection with HIV by the
most effective means possible."). See also Lollis, supra note 216, at 109 (asserting that
"[t]he greatest difficulty in justifying the use of the test [of strict scrutiny] is that it is always
fatal").
222 Nimmons, supra note 15 at 66-67 (quoting former Surgeon General Joycelyn Elders
discussing the need for comprehensive sexual education, including condom availability
programs).
224

224

Id.

,Alfonso, 195 A.D.2d at 52.
225 Id. at 64 (Eiber, J., dissenting).

1997]

PUBLIC SCHOOLS & CONDOMS

623

International.227 Since "minors, as well as adults, are protected by the
Constitution and possess constitutional rights, including the right to
privacy in connection with decisions affecting procreation, '22 ' a parental
consent requirement which interferes with a minor's decision to obtain
29
condoms "runs counter" to the Supreme Court's holding in Carey.
Further, since minors are "permitted to obtain treatment for the
consequences of unprotected sexual intercourse without parental consent
or notification, it is inconsistent to restrict their access to the means by
230
which they can ... protect themselves.

V. Conclusion
The Massachusetts Supreme Court's decision in Curtis v. School
Commission of Falmouth adheres to constitutional requirements and
addresses imminent needs of society and, thus, should serve as a guide
to schools intending to implement condom availability programs. Public
school condom availability programs which are voluntary and noncoercive in nature do not violate parents' Fourteenth Amendment rights
to oversee the upbringing and education of their children because
parents are free to instruct their children not to participate in the
programs."' The most certain means by which a school intending to
implement a condom availability program can avoid a legal challenge
and effectively combat parents' Fourteenth Amendment arguments is to

227

431 U.S. 678 (1977) (holding, in a case brought by contraceptive manufacturers

challenging the constitutionality of a New York law which banned contraceptive distribution
to those under the age of sixteen, that a minor's right to privacy includes the right to obtain
contraceptives).
228 Alfonso, 195 A.D.2d at 64 (Eiber, J., dissenting).
229 id.
210 Id. at 65.
231 See Curtis v. School Comm. of Falmouth, 652 N.E.2d 580, 587 (Mass. 1995), cert.
denied, 116 S.Ct. 753 (1996) (holding that the non-coerciveness of condom availability
program renders them constitutional).
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provide parents with an opportunity to opt their children out of the
program.23 2 Schools should, however, consider that this conservative
course of action will negate the power of confidentiality which may be
23 3
a vital element of a condom availability program's success.
Condom availability programs in public schools are a realistic
234
albeit controversial, response to a deadly epidemic.
necessary,
and
Since the rate of HIV-infection among teenagers is escalating at an
alarming speed, increased condom awareness and availability is essential
to save the nation's youth from contracting AIDS. 235 Denouncing
condom education and availability programs in favor of teaching
abstinence-only sexual education is unrealistic and self-serving.
Presumedly, no parent wants his or her adolescent to be sexually active.
Yet, to the extent that a child's sexual education is based on morals only,
the denial of the possibility that adolescents are sexually active is
beneficial to parents only. Abstinence-only programs comfort parents'
nerves at the potential expense of their children's lives. Is that the goal
of parenting? Is that the aim of education?
Kristen S. Rufo

232

Karl J. Sanders, Kids and Condoms: Constitutional Challenges to the Distribution of

Condoms in Public Schools, 61 U. CIN. L. REv. 1479, 1513 (1993). See also Alfonso, 195
A.D.2d at 60 (stating that the condom distribution program would be constitutional if parents
were given an opportunity to opt their children out of the program).
233 See Alfonso, 195 A.D.2d at 71 (Eiber, J., dissenting) (discussing the potential for student
participation in the condom distribution program to drop, thus undercutting its effectiveness,
if it loses its confidentiality).
234 See generally Nimmons, supra note 17, at 66-70 (discussing the reality of teenage sexual
activity and the necessity of condom awareness and availability).
235 id.

